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Court of Appeals of the District of Columbia 


No. 4504. 

United States ex Relatione George Dascomb et al., 

Appellants, 

vs. 

Board of Tax Appeals. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 71355. 

United States ex Relatione George A. Dascomb knd E. R. 
Wicks, Sole Transferees of the Property of Hilgard Lum¬ 
ber Company, a Dissolved Corporation, Petitioners, 

vs. 

Board of Tax Appeals of the United States, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

I 

. 

I 
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1 Filed March 24, 1926. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 71355. 

United States ex Relatione George A. Dascomb and E. R. 

Wicks, Sole Transferees of the Property of Hilgard Lum¬ 
ber Company, a Dissolved Corporation, 

vs. 

Board of Tax Appeals of the United States. 

Petition for Writ of Mandamus. 

The petition of George A. Dascomb a citizen of the United 
States and a resident of Westminster, Vermont, and E. R. 
WTcks a citizen of the United States and a resident of 
Houston, Texas, sole transferees of the property of the 
Hilgard Lumber Company, respectfully represents to the 
Court as follows: 

1. The Hilgard Lumber Company (hereinafter referred 
to as the taxpayer) was a corporation organized under 
the laws of Texas, and dissolved on or about April 15,1919. 
The petitioners were its sole stockholders at the time of its 
dissolution and received all its assets and assumed all its 
liabilities. 

2. The respondent, the Board of Tax Appeals, is an in¬ 
dependent agency in the Executive Branch of the United 
States Government and is charged by law with the duty 
of hearing and determining every appeal in proper form 
filed within the 60 day period provided in Section 279(a) 
and ( b ) of the Revenue Act of 1924 (43 Stat. 300) which 
read as follows: 

“If a deficiency has been assessed under subdivision ( d ) 
of section 274, the taxpayer, within 10 days after notice and 
demand from the collector for the payment thereof, may 
file with the collector a claim for the abatement of such 
deficiency, or any part thereof, or of any interest or ad- 
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ditional amounts assessed in connection therewith, or of 
any part of any such interest or additional amount?. Such 
claim shall be accompanied by a bond, in such amount, 
2 not exceeding double the amount of the claim, and 
with such sureties as the collector deems necessary, 
conditioned upon the payment of so much of the amount of 
the claim as is not abated, together with interest thereon 
as provided in subdivision (c) of this section. Upon the 
filing of such claim and bond, the collection of so much of 
the amount assessed as is covered by such claim ahd bond 
shall be stayed pending the final disposition of the claim. 

( b ) If a claim is filed as provided in subdivision (a) of 
this section the collector shall transmit the claim immedi¬ 
ately to the Commissioner who shall by registered mail 
notify the taxpayer of his decision on the claim. +rhe tax¬ 
payer may within 60 days after such notice is mailed file 
an appeal with the Board of Tax Appeals. If the claim is 
denied in whole or in part by the Commissioner (qr by the 
Board in case an appeal has been filed) the amdunt, the 
claim for which is denied, shall be collected as paft of the 
tax upon notice and demand from the collector, and the 
amount, the claim for which is allowed, shall be abated. 
A proceeding in court may be begun for any part of the 
amount, claim for which is allowed by the Board. Such 
proceeding shall be begun within one year after the final 
decision of the Board, and may be begun within spch year 
even though the period of limitation prescribed in section 
277 has expired.” T 

3. On July 29, 1925, the following appeal in proper form 
was filed with the respondent: 

Docket No. 5858. j 

“Appeal of Hilgard Lumber Company, 332 So. Michigan 

Ave., Chicago, Illinois. j 

Petition. 

The above-named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue set 
forth in his letter IT :E :SM/RFB-B-16226, dated June 3, 
1925, denying in part a Claim of Abatement filed with the 
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Collector of Internal Revenue, Chicago, Illinois, against an 
assessment of income and excess profits tax amounting to 
$3,890.06 for the taxable year ended 1/31/19, made in ac¬ 
cordance with the provisions of Section 274(d) of the Reve¬ 
nue Act of 1924, as evidenced by letter of the Co mmi ssioner 
of Internal Revenue set forth in his letter IT :CA:2447-12, 
dated July 1, 1924, and as the basis of its appeal sets forth 
the following: 

3 1. The taxpayer was a Texas Corporation with 

principal office at San Antonio, Texas, and a branch 
office at Chicago, Illinois. (The taxpayer was requested by 
the Commissioner of Internal Revenue to file its returns 
with the Collector of Internal Revenue at Chicago, Ill.) 
The Corporation was dissolved on or about April 1, 1919, 
and at dissolution Geo. A. Dascomb owned ninety (90) per- 
centum of the authorized issued and outstanding capital 
stock and E. R. Wicks the other ten (10) percentum. 

2. The assessment letter (a copy of which is attached) 
was mailed to the taxpayer on July 1, 1924, and the letter 
finally allowing part of the Claim of Abatement and deny¬ 
ing part (a copy of which is attached) was mailed to the 
taxpayer on June 3, 1925. The Commissioner’s action on 
taxpayer’s Claim for Abatement is shown in detail in his 
letter of November 18, 1924 (a copy of which is attached); 
reference is made to this determination by the Commis¬ 
sioner in his letter of June 3, 1925. 

3. The deficiency as determined finally by the Commis¬ 
sioner of Internal Revenue is $1,753.13 (additional assess¬ 
ment $3,890.06 less overassessment of $2,136.93). The taxes 
in controversy are profits taxes for the fiscal year ended 
January 31,1919 and are more than $10,000. The taxpayer 
has also filed claim for refund in the sum of $45,191.25. The 
taxpayer is unable to state exactly or even approximately 
the amount disputed. 

4. The determination of tax contained in said assessment 
letter under Section 274 ( d ) of the Revenue Act of 1924, is 
based upon the following error: 

‘The Commissioner of Internal Revenue having deter¬ 
mined the taxpayer’s right to special relief and special as¬ 
sessment employed non-representative comparatives under 
Section 328 of the Revenue Act of 1918. > 



5. The facts upon which the taxpayer relies as the basis 
of its appeal are as follows: 

* The profits tax as determined by the Commissioner was 
approximately 50% of its net income, and the taxpayer 
contends and alleges as a fact that the profits tax should be 
determined as less than 30% of its net income, on the basis 
of proper and representative comparatives under Section 
328 of the Eevenue Act of 1918.’ 

6. The taxpayer, in support of its appeal, relied upon the 
following proposition of law: 

‘The taxpayer’s right to special relief and special assess¬ 
ment having been recognized, its profits taxes miist be de¬ 
termined by comparison with representative competitors 
under Section 328 of the Eevenue Act of 1918. ’ 

4 Wherefore the taxpayer respectfully prays that 

this Board may hear and determine its appeal. 

(Signed) SELDEN LEAVELL, j 

Counsel for Taxpayer, 

1003 State National Bank Building, Houston, Texas. 
L/J. 

State of Vermont, 

County of -: 

Geo. A. Dascomb, being duly sworn, says: j 

That The Hilgard Lumber Company, above named, a cor¬ 
poration organized under the laws of the State of Texas, 
was dissolved on or about April 15, 1919, more than three 
years ago; that on the date of dissolution he was the owner 
of ninety per centum (90%) of the authorized, issued and 
outstanding capital stock of the above named corporation 
and received the corporate assets in that proportion, and as 
such owner is duly empowered and authorized, together 
with E. E. Wicks, of Houston, Texas, the owner at dissolu¬ 
tion of the remaining ten per centum (10%) of the author¬ 
ized, issued and outstanding capital stock of the above 
named corporation and the recipient of the corporate assets 
in that proportion, to verify the foregoing petition; that he 
has read the said petition and is familiar with the state- 
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ments therein contained, and that the facts therein stated 
are true, except such facts as are stated to be upon informa¬ 
tion and belief, and those facts he believes to be true. 

(Signed) GEO. A. DASCOMB. 

Sworn to before me this 27 day of July, 1925. 

(Signed) H. E. PARTRIDGE, 

Notary Public, Windham County, Vermont. 

[seal.] 

Commission expires Feb. 1927. 

State of Texas, 

County of Harris: 

E. R. Wicks, being duly sworn, says: 

That The Hilgard Lumber Company, above named, a cor¬ 
poration organized under the laws of the State of Texas, 
was dissolved on or about April 15, 1919, more than three 
years ago; that on the date of dissolution he was the owner 
of ten per centum (10%) of the authorized, issued and out¬ 
standing capital stock of the above named corporation and 
received the corporate assets in that proportion, and as such 
owner is duly empowered and authorized, together with 
Geo. A. Dascomb, of Westminster, Vermont, the owner at 
dissolution of the remaining ninety per centum (90%) of 
the authorized, issued and outstanding capital stock of the 
above named corporation and the recipient of the corporate 
assets in that proportion, to verify the foregoing petition; 

that he has read the said petition and is familiar with 
5 the statements therein contained, and that the facts 
therein stated are true, except such facts as are stated 
to be upon information and belief, and those facts he be¬ 
lieves to be true. 

(Signed) E.R. WICKS. 

Sworn to before me this the 16th day of July, 1925. 
(Signed) THELMA STANTON, 

Notary Public, Harris County, Texas.” 

[seal.] 

To the said appeal there were attached copies of letters of 
June 3,1925, July 1,1924, and November 18,1924, full copies 
of which are included in paragraph 5 of this petition. 
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4. On August 24, 1925 the Commissioner filefi with re¬ 
spondent the following motion to dismiss the taxpayer’s 
petition: 

“United States Board of Tax Appeals, 

Docket No. 5858. 

Appeal of Hilgard Lumber Co., 332 S. Michigan Avenue, 

Chicago, Illinois. 

Motion. 

Now comes the Commissioner of Internal Revenue, by 
his attorney, A. W. Gregg, Solicitor of Interna) Revenue, 
and moves that the petition of the above-named taxpayer 
he dismissed for the reason that it was not filed within 
sixty days from November 18, 1924, when the taxpayer was 
notified of final action on its claims for abatement and 
refund. 

(Signed) A. W. GREGG, 

Solicitor of Internal Revenue, 
Attorney for Commissioner of Internal, ftevenue. 

Of counsel: 

MARION N. FISHER, 

Special Attorney, 

Bureau of Internal Revenue 

5. The motion to dismiss was heard by respondent on the 
following two stipulations, both signed by the attorneys for 
the taxpayer and the Commissioner: 

6 “United States Board of Tax Appeals. 

i 

Docket No. 5858. j 

Appeal of Hilgard Lumber Co., 332 So. Michigan Ave., 

Chicago, Ill. 

Stipulation. 

It is agreed by and between The Commissioner of In¬ 
ternal Revenue, acting herein by his attorney, A| W. Gregg, 

2—4504a 
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Solicitor of Internal Revenue, by counsel, Marion N. Fisher, 
Special Attorney, Bureau of Internal Revenue and The Hil- 
gard Lumber Company, acting herein by its attorney, Sel- 
den Leavell, that the attached pages numbered 1 to 9 in¬ 
clusive, contain the evidence on which the United States 
Board of Tax Appeals may pass upon said Commissioner’s 
motion to dismiss heretofore filed. 

It is further agreed that written arguments made be sub¬ 
mitted, and in addition or in lieu of written argument, either 
party may present the matter orally. 

(Signed) A. W. GREGG, 

Solicitor of Internal Revenue, 
Attorney for Commissioner of Internal Revenue. 

By Counsel,-, 

Special Attorney, Bureau of Internal Revenue. 

(Signed) SELDEN LEAVELL, 

Attorney for Taxpayer, Hilgard Lumber Company. 

(Copy.) 

Treasury Department. 

IT :CA :2447-12. Washington, D. C., July 1, 1924. 

Hilgard Lumber Co., 

Chicago, Ill. 

Sies: 

In accordance with the provisions of Section 274(d) of 
the Revenue Act of 1924, there has been assessed against 
you an income and excess profits tax amounting to $3,890.06 
for the taxable year ended 1/31/19, the details of which are 
set forth in the attached statements. 

Under the provisions of Section 279(a) of the Act you 
have the right to file with the Collector of Internal Revenue, 
within ten days after notice and demand for payment, a 
claim for Abatement of this tax or any part thereof. The 
claim should have attached to it all evidence and data upon 
which you can rely in support thereof, and should be accom¬ 
panied by a bond not exceeding double the amount of the 
claim, with such sureties as the Collector deems necessary. 
When the claim is received, by the Collector, it will be trans- 
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mitted to the Commissioner of Internal Revenue, Washing¬ 
ton, D. C. who will notify you of the action taken, j 
Respectfully, 

(Signed) J. G. BRIGHT, 

Deputy Commissioner. 

Enel. 

Statements. 

7 In re Hilgard Lumber Co., 332 S. Michigan Ave., 

Chicago, Ill. 

Fiscal Year ended Jan. 31,1919. j 

Additional Tax: $3,890.06. i 

The computation of your tax liability for the above year 
as shown by the revenue agent’s report dated Feb. 2, 1924, 
has been determined to be correct with the exception of an 
additional tax of $6.00 assessed by this office which was not 
taken into consideration in the agent’s report. 

Reference is made to your request under date of February 
27, 1924, that your profits tax be computed under the pro¬ 
visions of Section- 327 and 328 of the Revenue Ajct of 1918. 

In view of the fact that the limitation imposed by law is 
about to expire, after which a refund or credit pray not be 
made of any amount ultimately found to have beep overpaid 
unless a claim is filed before the expiration of such limita¬ 
tion it is suggested that you prepare a claim in accordance 
with the privilege granted you in page 1 of this letter in 
order that your interests may be protected. 

* * # # # • | • 

Within ten days Claim for Abatement accompanied with 
bond was filed. 

IT :E :SM. | 

RFB-B-16226. November |18,1924. 

Hilgard Lumber Company, 

332 South Michigan Ave., j 

Chicago, Ill. 

Sirs: 

I 

Reference is made to your corporation income and profits 
tax return for the fiscal year ended January 31,1919. 

You are advised that after careful consideration and re¬ 
view, your application, under the provisions of Section 327, 
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for assessment of your profits tax as prescribed by Section 
328 of the Revenue Act of 1918, has been allowed. Your 
profits tax is based upon a comparison with a group of rep¬ 
resentative concerns wbicb, in the aggregate, may be said 
to be engaged in a like or similar trade or business to that 
of your company. 

The result of the audit under the above-mentioned pro¬ 


visions is as follows: 

Net income as agreed to. $107,822.80 

Profits tax, 12 months, 1918. 55,902.50 

Profits tax, 12 months, 1919. 26,551.62 

11/12 for 1918. $51,243.50 

1/12 for 1919. 2,212.64 


Net income. $107,822 80 

8 Less: 

Profits tax 
Exemption 

- 55,456.14 


$53,456.14 
2,000.00 


Subject to 10% and 12 % .. $52,366.66 

11/12 at 12%. 5,760.33 

1/12 at 10%. 436.39 


Total income tax 
Profits tax. 

Total tax . 

Assessed . 

Less Prior Allowance. . 
Net Assessment 

Overassessment 


$6,196.72 
53,456.14 


. $59,652.86 

$76,789.79 
15,000.00 

- 61,789.79 


$2,136.93 


In accordance with the above conclusions, your claims 
for the abatement of $3,890.06 and the refund of $45,191.25, 
aggregating $49,081.31, will be rejected for $46,944.38. 
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The Collector of Internal Revenue for your district will 
be officially notified of the rejection at the expiration of 
thirty days from the date of this letter. 

Upon receipt of notice and demand from that ojlicial, pay¬ 
ment should be made to his office in accordance with the 
conditions of his notice. 

The overassessment shown above will be made the sub¬ 
ject of a Certificate of overassessment which will! reach you 
in due course through the office of the Collector j»f Internal 
Revenue for your district, and will be applied by that 
official in accordance with section 281(a) of the Revenue 
Act of 1924. 

Any further communication relative to this case should 
bear the symbols IT :E :SM-RFB-B-16226. 

Respectfully, 

(Signed) J. G. BRIGHT, 

Deputy Comntissioner. 

To which reply was made as follows: 

IT :E :SM. Houston, Texas, December 15,1924. 

RFB-B-16226. ! 

Hilgard Lumber Company, fiscal year ended January 31, 

1919. Attention of I. T. Enes. ! 

Honorable J. G. Bright, 

Deputy Commissioner of Internal Revenue, 
Washington, D. C. 

Dear Sir: 

We have your letter captioned as above and; dated No¬ 
vember 18th 1924 advising the Company that it has been 
granted special relief which resulted in an overassessment 
of $2,136.93 for the period in question. We find that owing 
to the fact that our attorney is in Houston, Te^as, and our 
main office is in Chicago that the application for special 
relief attached both to our claim for abatement and our 
claim for refund was inadequate. We desire to supplement 
same and for that purpose give you below statement show¬ 
ing accounts payable at the end of each month and 
9 also at the beginning and ending of the fiscal year 
ended January 31,1919, to-wit: 
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Beginning year 

1918, February 
March . . . 
April .... 

May. 

June .... 

July. 

August . . 
September 
October . . 
November 
December 

1919, January . 


$162,077.00 
319,903.52 
389,113.92 
408,553.13 
452,546.29 
435,016.38 
434,582.66 
390,714.89 
363,468.58 
298,068.17 
359,226 07 
519,116.84 
219,404.34 


You will note that these accounts payable are out of line 
with the credit enjoyed by an ordinary corporation the size 
of ours. The circumstances surrounding the corporation 
are peculiar and when these are understood the large 
amount of credit the corporation enjoyed is readily under¬ 
stood. For a number of years prior to 1908 the Hilgard 
Lumber Company was engaged in manufacturing lumber 
in East Texas. It was a small corporation, practically all 
of its stock at that time was owned by the members of the 
partnership Vaughan Lumber Company, San Antonio, 
Texas; the partnership Vaughan Lumber Company had 
very large resources, its responsibility being substantially 
in excess of one million dollars. It was known generally 
throughout the trade that the Hilgard Lumber Company 
was a subsidiary of the Vaughan Lumber Company and 
generally speaking the Hilgard Lumber Company did not 
come in direct contact with the trade, but marketed all of 
its products through the Vaughan Lumber Company and 
usually the Vaughan Lumber Company billed for same. 
About 1908 its Limbering and manufacturing activities 
came to an end as it had exhausted its standing timber. At 
that time the partnership, the Vaughan Lumber Company 
decided to open a Chicago office and found that the charter 
powers of the Hilgard Lumber Company were broad 
enough for them to conduct their wholesale lumber business 
under the charter of the Hilgard Lumber Company. Con¬ 
sequently the Chicago office was opened in 1908 and the 
business done by the Hilgard Lumber Company. Subse- 
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quent to 1908 the partnership ceased to own substantially 
all the stock of the Hilgard Lumber Company and about 
ten per cent of it was thereafter owned by Ej R. Wicks, 
forty five per cent by George A. Dascomb and the remainder 
by George C. Vaughan and the members of his family. 
Credit was therefore extended to the Hilgard Lfimber Com¬ 
pany as being another name for all intents and purposes of 
the partnership Vaughan Lumber Company. At the time 
the partnership Vaughan Lumber Company was dissolved 
the Hilgard Lumber Company corporation wis also dis¬ 
solved. We believe that more consideration should be given 
to this large credit enjoyed by the Hilgard Lumber Com¬ 
pany, which was not on its own credit, but because it be¬ 
longed to the partnership Vaughan Lumber Company; in 
other words, the mills extended credit not to the Hilgard 
Lumber Company, but to the Vaughan Lumber Company, 
which was a partnership and had very large resources. 
We will be glad to furnish affidavits from several of the 
principal creditors of the Hilgard Lumber Company that 
credit was extended not in sole reliance upon tpe credit of 
the Hilgard Lumber Company, but also in reliance upon the 
personal credit of George A. Dascomb and! George C. 
Vaughan. 

In addition to the five comparatives suggested in the ap¬ 
plication for special relief we desire to suggest the follow¬ 
ing names: 

10 Beaumont Lumber Company, Beaumont, Texas. 

Kirby-Bonner Lumber Company, Houston, Texas. 

T. H. Garrett Lumber Company, St. Louis, Mo. 

A. B. Spencer Lumber Company, San Antonio, Texas. 
(This concern may have two or three retail ya^ds, but tax¬ 
payer believes their retail business is negligible.) 

Dant & Russell Lumber Company, Portland, Oregon. 

Stevens Eaton Lumber Company, New York City. (This 
concern may have two or three retail yards, ljut taxpayer 
believes their retail business is negligible.) 

Burton Lumber Company, New York City. 

T. H. Coale Lumber Company, Philadelphia, 

Duncan Lumber Company, Portland, Oregon, 
understands that the manufacturing interest of 


Pa. 

(Taxpayer 
this concern 


is conducted by a subsidiary distinct from this Company.) 


I 
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Ed Hines Lumber Company, Chicago, Ill. (This interest 
is extensively engaged in manufacture, but taxpayer under¬ 
stands that its manufacturing business is conducted by 
Edw. Hines Yellow Pine Trustees.) 

Our information leads us to believe that representative 
corporations in the same line of business, wholesale lumber, 
and operating in the same territory as the Hilgard Lumber 
Company did not pay as large percentages as indicated in 
your letter of Nov. 18th. The taxpayer therefore desires 
further information in regard to the exact character of 
business engaged in by the comparatives it employed. 

The taxpayer requests that it be granted a conference at 
which to present further evidence in connection with the 
percentage amounts of War and Excess Profits Taxes paid 
by some of its Texas competitors who were engaged in 
exactly the same character of business and therefore ex¬ 
actly representatives of the Hilgard Lumber Company 
business. 

Please notify us as soon as possible of the date of the con¬ 
ference so that we can submit additional data five days 
prior to the setting of the conference. 

Yours very truly, 

HILGARD LUMBER COMPANY, 
(Signed) E. R. WICKS. 

State of Texas, 

County of Harris: 

Before me, the undersigned outhority, on this day per¬ 
sonally appeared E. R. Wicks, who being by me first duly 
sworn on oath deposes and says: 

My name is E. R. Wicks. I am of lawful age. At the dis¬ 
solution of the Hilgard Lumber Company I owned ten per 
cent of the capital stock of said company, the remain- 
11 ing ninety per cent being owned by George A. Das- 
comb. 

I am fully empowered and authorized by George A. Das- 
comb to execute all papers in behalf of the Hilgard Lumber 
Company, which corporation was dissolved on or about 
April 15th, 1919. 
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The facts stated in the foregoing letter are trip and cor¬ 
rect to the best of my knowledge and belief. 

(Signed) E. R. jWICKS. 

Subscribed and sworn to before me this the 3l5th day of 
December, A. D. 1924. j 

(Signed) S. R. CLARK, 

Notary Public in and for Harris County, Texas. 

December 27, 1924. 


Receipt is acknowledged of your brief of December 15, 
1924 protesting the rate allowed under Section J328 for the 
fiscal year ended January 31, 1919, of which ycfu were ad¬ 
vised in Bureau letter of November 18, 1924. 

In compliance with your request a conference has been 
arranged for Friday, January 26, 1925 at 10:30 in Confer¬ 
ence Room 114, Treasury Annex No. 2, Fifteenth Street 
and Ohio Avenue, N. W., Washington, D. C. 

All data to be relied upon in connection with jjour protest 
including affidavits as to facts and briefs of argument should 
be filed at least five days prior to the date fixedl for confer¬ 
ence. 

If you are to be represented at the conference by an 
attorney or accountant, it will be necessary for!him to pre¬ 
sent power of attorney in the case, signed by an officer of 
the corporation, attested to by the secretary uniler the seal 
of the corporation, and executed before a notaijy public, or 
be witnessed before two disinterested individuajs. 

Respectfully, 

(Signed) J. G. BRIGHT, 

Deputy Commissioner. 

The conference was postponed from January 16, 1925, to 
February 24,1925 and further postponed to March 11,1925; 
the postpon-ments were requested because thq taxpayer’s 


IT :E :SM. 

RFB-B-16226. 

Hilgard Lumber Company, 
Houston, Texas. 

Sirs: 
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attorney was suffering from the after-effects of “Flu” and 
his physician was unwilling for him to go to Washington, 
until settled spring weather was assured, and the Commis¬ 
sioner would not grant postpon-ment until this condition 
existed, and the taxpayer waived his hearing on March 11, 
and requested further consideration. 

12 IT :E :SM. 

RFB-B-16226. June 3, 1925. 

Hilgard Lumber Company, 

332 So. Michigan Ave., 

Chicago, Ill. 

Siks: 

Reference is made to your protest dated December 15, 
1924, against the allowance of your application for assess¬ 
ment of your profits tax under the provisions of Section 328 
of the Revenue Act of 1918, as set forth in Bureau letter 
dated November 18,1924. 

After a careful review of your protest and of all the evi¬ 
dence submitted in support of your contentions, you are 
advised that the Bureau holds that the relief given by the 
above-mentioned office letter is sufficient to correct any ab¬ 
normalities of income or capital, as indicated by compari¬ 
son with the representative concerns specified in Section 
328 of the Revenue Act of 1918. Accordingly, the conclu¬ 
sions set forth in the above-mentioned letter are sustained. 

Your case is, therefore, deemed closed. 

Respectfully, 

(Signed) J. G. BRIGHT, 

Deputy Commissioner. 

By I. T. ENOS, 

Chief of Section. 

The letter of June 3, 1925 was sent by registered mail.” 
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“United States Board of Tax Appeal^. 

Docket No. 5858. 

Appeal of Hilgard Lumber Company, Cliicag<j, Illinois. 

Supplemental Stipulation of Fact. 

It is agreed by and between the Commissioner of Internal 
Revenue, by his attorney, A. W. Gregg, Solicitor! of Internal 
Revenue, and the Hilgard Lumber Company, tj>y its attor¬ 
ney, Selden Leavell, that the letter from the Commissioner 
to the taxpayer dated November 18, 1924, which is set out 
in full on pages 2 and 3 of the stipulation heretofore filed 
by the parties, was sent to the taxpayer by registered mail 
on the date borne by the letter and it is further!agreed that 
this supplemental stipulation together with thej stipulation 
heretofore filed contain the evidence on which tjie Board of 
Tax Appeals may pass upon the Commissioner fs motion to 
dismiss which was heretofore filed. 

(Signed) A. W. GREG0. 

A. W. GREGG, 

Solicitor of Internal Revenue, 
Attorney for Commissioner of Internal Revenue. 

(Signed) SELDEN LEAVELL. j 

SELDEN LEAVELL, 

Attorney for the Taxpayer.” 

13 6. The thirty days referred to in th^ fifth para¬ 

graph of the letter of November 18, 1924, was the 
period regularly allowed by the Commissioner [in this class 
of cases for the submission by the taxpayer of any further 
evidence or argument. It was common knowledge that, just 
as happened in this case, a claim would not Ordinarily be 
definitely rejected in whole or in part until after considera¬ 
tion of any evidence or argument duly submitted within 
such thirty days. 


I 
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7. On February 16, 1926, the respondent dismissed the 
taxpayer’s appeal in pursuance of the following order: 

“United States Board of Tax Appeals. 

Docket No. 5858. 

Appeal of Hilgard Lumber Company. 

Order of Dismissal. 

This appeal having been called from the Day Calendar of 
February 15,1926, and motion having been made by counsel 
for the Commissioner to dismiss for the reason that the ap¬ 
peal was not filed within the sixty days prescribed by the 
Revenue Act of 1924; the premises considered, it is hereby 

Ordered: that the appeal be and the same is hereby dis¬ 
missed under authority of the Board’s decision in the 
Appeal of Sam Satovsky, 1 B. T. A., 22. 

(Signed) A. E. GRAUPNER, 

Member United States Board of Tax Appeals. 

Dated, Washington, D. C., February 16, 1926. 

EMT. ’ ’ 

8. Formal demand for a rehearing was thereupon made 
in the form of a motion for a rehearing filed February 27, 
1926, by taxpayer’s attorney, which motion was denied by 
respondent on March 3,1926. 

9. The petitioners state that prior to their coming into 
this Court they have exhausted all the other remedies open 
to them to secure a hearing and determination by respond¬ 
ent of the taxpayer’s appeal, that their requests have been 
unlawfully and unjustly denied, and that there is no other 
course open to them but to petition this Court. 

Wherefore, the premises being considered, the petitioners 
pray: 

1. That a rule may issue directing the respondent to ap¬ 
pear before this Honorable Court and show cause, if any 
there be, why a writ of mandamus should not issue com¬ 
manding and directing respondent to vacate its order 
14 of dismissal of taxpayer’s appeal and to proceed in 
regular course to hear and determine said appeal on 
its merits. 
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2. That a writ of mandamus may issue to said respond¬ 
ent, commanding and directing it to vacate its older of dis¬ 
missal of taxpayer’s appeal and to proceed in regular 
course to hear and determine said appeal on its merits. 

3. For such other and further relief as the nature of the 
petition may require. 

GEORGE A. DASCOMB 

AND 

E. R. WICKS, 

Sole Transferees of the Property of Hillard 

Lumber Company, a Dissolved Corporation. 

(Seal.) Bv JAMES CRAIG PEACqCK, 

(Seal.) JNO. W. TOWNSEND, 

Attorneys for Petitioners. 

SELDEN LEAVELL, 

Of Counsel. 

Distkict of Columbia, ss: 

John W. Townsend, being duly sworn deposejs and says 
that he is one of the attorneys in this matter, tjhat he has 
personally examined the entire record of the Respondent 
relating thereto, that he has read the foregoing petition and 
knows the contents thereof, and that the facts stated therein 
are true to the best of his knowledge, inforafation, and 
belief. 

(Signed) JNO. W. TOWNSEND. 

Subscribed and sworn to before me this 24th day of 
March, 1926. ! 

(Signed) JENNIE M. RtAN, 

[seal.] Notary Public. 

15 Rule to Show Cause. 

Filed March 24, 1926. 

Upon consideration of the petition of George Ji. Dascomb 
and E. R. Wicks, sole transferees of the property of Hil- 
gard Lumber Company, a dissolved corporation] filed in the 
above entitled cause on the 24th day of March, 1926, it is by 
the Court this 24th day of March, 1926, 
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Ordered: That the respondent Board of Tax Appeals ap¬ 
pear in this court at 10 o ’clock a. in. on the 9th day of April, 
1926, and show cause, if any it have, why the prayer of said 
petitioners should not be granted and a writ of mandamus 
issued against it as therein prayed; provided, however, a 
copy of this order be served upon said respondent on or 
before the 26th day of March, 1926. 

(Seal.) A. A. HOEHLING-, 

Justice. 

Marshal’s Return. 

Served a copy of within rule on Board of Tax Appeals 
U. S. by J. G. Korner, Chairman of Board, personally, 
3/24/26. 

E. C. SNYDER, 

U. S. Marshal. 

16 Return to Rule and Answer to Petition. 

Filed April 9,1926. 

Now come J. Gilmer Korner, Jr., Adolphus E. Graupner, 
Albert E. James, W. C. Landson, Benjamin H. Littleton, 
John J. Marquette, Charles P. Smith, John M. Sternhagen, 
Charles M. Trammell, Sumner L. Trussed, Logan Morris, 
Percy W. Phillips, William R. Green, Jr., WTlliam D. Love 
and C. Rogers Arundell, hereinafter, for convenience, re¬ 
ferred to as respondents, now and at all times saving and 
reserving to themselves all exceptions to the imperfections, 
uncertainties and defects in the petition for writ of manda¬ 
mus filed herein, and reserving unto themselves the benefit 
of the lack of jurisdiction of this Court to grant relief 
against the respondent named herein for that said respond¬ 
ent is not a legal entity and has no legal existence separate 
and apart from its individual members, and reserving unto 
themselves and unto the respondent named herein the bene¬ 
fit of the lack of jurisdiction of the Court appearing on the 
face of said petition to grant the relief prayed for, and the 
lack of jurisdiction of the Court to direct them, or said re¬ 
spondent, to perform the acts in question, and relying upon 
the same as if demurrer could have been specifically inter¬ 
posed, for return to the rule to show cause and for answer 
to said petition or so much thereof as is material, say: 
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17 1. Respondents admit the allegations of paragraph 
1 of said petition. 

2. Respondents admit that the Board of Tax appeals is 
an independent agency in the executive branch of tjhe United 
States Government. Respondents admit that Secjtion 279A 
and B of the Revenue Act of 1924, is correctly quoted in 
paragraph 2 of said petition. 

3, 4, and 5. Respondents admit the allegations contained 
in paragraphs 3, 4 and 5 of said petition. 

6. The matters and facts alleged in paragraph 6 of said 
petition being purely matters of routine or procedure within 
the Bureau of Internal Revenue, respondents have no 
knowledge or definite information that such routine or pro¬ 
cedure is followed in every case or whether it is prescribed 
or adhered to in every case. 

7 and 8. Respondents admit the allegations contained in 
paragraphs 7 and 8 of said petition. 

9. Respondents deny that petitioners, before chming into 
this Honorable Court, had exhausted all other remedies • 
open to them to secure a hearing and determination of their 
appeal. Answering said paragraph further, respondents 
say that petitioners could have taken an appeal to the 
Board of Tax Appeals from the letter of the Corhmissioner 
of Internal Revenue, under date of November 18, 1924, in 
accordance with the expressed provisions of Section 279B 
of the Revenue Act of 1924, and that petitioners [failed and 
neglected to take advantage of the rights accorded them 
under said Section 279B of the Revenue Act of 1924, and 
did not file their appeal within the time therein specified. 

Answering said petition further, these respondents say: 

(a) Petitioners are attempting, by mandamus, to compel 
the Board of Tax Appeals to perform a judicial and dis¬ 
cretionary function, as the decision of the question as to 
whether the Board had jurisdiction of the <}ase herein 

18 mentioned involves a construction of the provisions 
of the Revenue Act of 1924, and an application of the 

facts in that case to the provisions of the statute; that the 
construction placed on said statute by respondents herein 
was a possible construction of the statute and as it was 
necessary for the proper administration of the law that the 
provisions of said statute should be construed by the re- 
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spondents, and their construction, as above stated, being a 
possible one and not an unreasonable or arbitrary construc¬ 
tion, petitioners are not entitled to the issuance of a writ of 
mandamus. 

(&) The petitioners are attempting herein to use the writ 
of mandamus to perform the office of an appeal, writ of 
error or certiorari, in order that the decision of the respond¬ 
ents may be reviewed by this Honorable Court, and that 
they are attempting to compel respondents not merely to 
act, but to act in a particular way. 

(c) The petitioners are not entitled to relief herein for 
that the “Board of Tax Appeals” named herein as respond¬ 
ents has no separate legal existence apart from the mem¬ 
bers constituting same and that said “Board of Tax Ap¬ 
peals” not being a legal entity, no relief may be granted 
against it as such. 

J. G. KORNER, Jr. 

ADOLPHUS E. GRAUPNER. 

ALBERT E. JAMES. 

W. C. LANDSON. 

BENJAMIN H. LITTLETON. 

JOHN J. MARQUETTE. 

CHARLES P. SMITH. 

JOHN M. STERNHAGEN. 

CHARLES M. TRAMMELL. 

SUMNER L. TRUSSELL. 

19 LOGAN MORRIS. 

PERCY W. PHILLIPS. 

WILLIAM R. GREEN, Jr. 

WILLIAM D. LOVE. 

J. ROGERS ARUNDELL. 


PEYTON GORDON, 

United States Attorney. 

LEO A. ROVER, 

Assistant United States Attorney. 

District of Columbia, ss : 

J. Gilmer Korner, Jr., being first duly sworn according 
to law, on oath deposes and says that he is a member and 
Chairman of the United States Board of Tax Appeals; 
that he has read the foregoing and annexed return to the 
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rule to show cause and answer and knows thte contents 
thereof, and that the facts stated therein upon h]s personal 
knowledge are true and those stated upon information and 
belief he believes to be true. 

J. G. KOR^ER, Jr. 

Subscribed and sworn to before me this 8th day of April, 
A. D. 1926. 

[seal of notary.] CHARLES E. GEPHARDT, 

Notary Public, D. C. 

20 Motion to Strike Return to Rule and [Answer to 

Petition. 

I 

Filed April 14, 1926. ! 

Now come the petitioners by their attorneys and move to 
strike out the return to the rule and answer to the petition 
filed herein, and for grounds of said motion setj forth that 
the same is not made by the respondent Board pf Tax Ap¬ 
peals (a legal entity) but purports to be ma^le only by 
fifteen individual members of said Board whb were not 
made parties respondent nor served with process. 

JAMES CRAIG PEACOCK, 

JOHN W. TOWNSEND; 

Attorneys for Petitioners. 

Notice. 

To Peyton Gordon and Leo A. Rover, Esqs., 

Attorneys for respondent. 

Sirs: ! 

Please take notice that the foregoing motion to strike 
will be set for hearing before the Court on Friday, April 16 
at ten o ’clock A. M. or as soon thereafter as coujnsel may be 
heard. 

JAMES CRAIG PEACOCK, 

JNO. W. TOWNSEND, 

Attorneys for Petitioners. 
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Acknowledgment. 

Service of a copy of the foregoing motion to strike and 
notice admitted this 14th day of April, 1926. 

LEO A. ROVER, 

C. B. M., 

Asst. U. S'. Atty. 

21 Memorandum. 

May 4,1926.—Motion to strike out return to rule granted 
with leave to amend. 

Amended Return to Rule and Amended Answer to Petition. 

Now comes the United States Board of Tax Appeals, 
through J. Gilmer Korner, Jr., Chairman thereof, and, now 
and at all times saving and reserving to itself all exceptions 
to the imperfections, uncertainties and defects in the peti¬ 
tion for writ of mandamus filed herein, and reserving unto 
itself the benefit of the lack of jurisdiction of this Court 
to grant relief against the respondent named herein for 
that said respondent is not a legal entity and has no legal 
existence separate and apart from its individual members, 
and reserving unto itself the benefit of the lack of juris¬ 
diction of the Court appearing on the face of said petition 
to grant the relief prayed for, and the lack of jurisdiction 
of the Court to direct it to perform the acts in question, and 
relying upon the same as if demurrer could have been spe¬ 
cifically interposed, for amended return to the rule to show 
cause and for amended answer to said petition or so much 
thereof as is material, says: 

1. Respondent admits the allegations of Paragraph 1 of 
said petition. 

2. Respondent admits that the Board of Tax Appeals is 
an independent agency in the executive branch of the United 
States Government. Respondent admits that Section 279 A 

and B of the Revenue Act of 1924, is correctly quoted 

22 in Paragraph 2 of said petition. 

3, 4, and 5. Respondent admits the allegations con¬ 
tained in Paragraphs 3, 4, and 5 of said petition. 

6. The matters and facts alleged in Paragraph 6 of said 
petition being purely matters of routine or procedure within 
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the Bureau of Internal Revenue, respondent hajs no knowl¬ 
edge or definite information that such routine or procedure 
is followed in every case or whether it is prescribed or 
adhered to in every case. 

7 and 8. Respondent admits the allegations contained in 
Paragraphs 7 and 8 of said petition. 

9. Respondent denies that petitioners, before coming into 
this Honorable Court, had exhausted all othfer remedies 
open to them to secure a hearing and determination of their 
appeal. Answering said paragraph further, respondent 
says that petitioners could have taken an appeal to the 
Board of Tax Appeals from the letter of the Commissioner 
of Internal Revenue, under date of November 18, 1924, in 
accordance with the expressed provisions of Section 279 B 
of the Revenue Act of 1924, and that petitioners failed and 
neglected to take advantage of the rights accorded them 
under said Section 279 B of the Revenue Act of 1924, and 
did not file their appeal within the time therein specified, 
and have through their own negligence lost their rights 
under the said Revenue Act of 1924. 

Answering said petition further, this respondent says: 

( a ) Petitioners are attempting, by mandamus, to com¬ 
pel the Board of Tax Appeals to perform a judicial and 
discretionary function, as the decision of the question as 
to whether the Board had jurisdiction of the case herein 
mentioned involves a construction of the provisions of the 

Revenue Act of 1924, and an application of the facts 
23 in that case to the provisions of the statiite; that the 
construction placed on said statute by respondent 
herein was a possible construction of the statute, and, as 
it was necessary for the proper administration of the law 
that the provisions of said statute should be Construed by 
the respondent, and its construction, as above stated, being 
a possible one and not an unreasonable or arbitrary con¬ 
struction, petitioners are not entitled to the issuance of a 
writ of mandamus. 

( b ) The petitioners are attempting herein toj use the writ 
of mandamus to perform the office of an appeal, writ of 
error or certiorari, in order that the decisidn of the re¬ 
spondent may be reviewed by this Honorable Court, and 
that they are attempting to compel respondent not merely 
to act, but to act in a particular way. 
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(c) The petitioners are not entitled to relief herein for 
that the “Board of Tax Appeals” named herein as re¬ 
spondent has no separate legal existence apart from the 
members constituting same and that said “Board of Tax 
Appeals” not being a legal entity, no relief may be granted 
against it as such. 

UNITED STATES BOARD OF TAX 
APPEALS, 

By J. GILMER KORNER, Jr., 

Chairman. 

PEYTON GORDON, 

United States Attorney; 

LEO A. ROVER, 

Assistant United States Attorney, 

Attorneys for the Respondent. 

District of Columbia, ss: 

J. Gilmer Korner, Jr., being first duly sworn according 
to law, on oath deposes and says that he is Chairman of the 
United States Board of Tax Appeals; that he has read the 
foregoing return and answer by him subscribed and knows 
the contents thereof; and that the matters and things 
therein set forth as of his own personal knowledge he knows 
to be true, and those set forth as on information and be¬ 
lief he believes to be true. 

Subscribed and sworn to before me this 7th day of May, 
1926. 

[seal.] CHARLES E. GEBHARDT, 

Notary Public, D. C. 

24 Demurrer. 

Filed May 13, 1926. 

The petitioners say that the respondent’s amended re¬ 
turn to rule and amended answer to the petition are bad 
in substance, for the following reasons : 

1. The Board of Tax Appeals under the Revenue Act 
of 1924 (43 Stat. 253) is charged with the duty of hearing 
and determining the appeal filed with said Board on July 
29, 1925, within 60 days from the mailing by registered 
mail on June 3, 1925, of the notice of the final decision 
made by the Commissioner of Internal Revenue on the 



27 


U. S. EX EEL., ETC., VS. BD. OF TAX APPEALS. 

claim in abatement filed and submitted by the Hilgard Lum¬ 
ber Company under the provisions of Section 279 (a) of 
said Act. 

2. The said appeal of Hilgard Lumber Company was 
therefore unlawfully dismissed by said Board. 

3. This is a ease properly requiring the issuance of a 

writ of mandamus commanding and directing respondent 
to vacate its order of dismissal of taxpayer’s Appeal and to 
proceed in regular course to hear and deternline said ap¬ 
peal on its merits. JAMES CRAIG PEACOCK, 

JNO. W. TOWNSEND, 
Attorneys for Petitioners. 
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Notice. 

Filed May 13,1926. 


To Peyton Gordon and Leo A. Rover, Esq., 

Attorneys for Respondent: 

Please take notice that the foregoing demurrer will be 
set for hearing before the Court on Friday, Hay 21, 1926, 
at ten o’clock, A. M. or as soon thereafter as counsel may 
be heard. JAMES CRAIG PEACOCK, ' 

JNO. W. TOWNSEND, 
Attorneys for petitioners. 

Service of copy of foregoing demurrer aqd notice ad¬ 
mitted this 13th day of May, 1926. 

PEYTON GORDON, 

LEO A. ROVER, 
Attorneys for Respondent. 

Memorandum. 

June 29, 1926.—Demurrer to amended return to rule and 
to amended answer overruled. 


i 

26 Supreme Court of the District of Columbia. 

Friday, August 20th, 1926. 

Session resumed pursuant to adjournment, Hon. F. L. 
Siddons, Justice, presiding. 


Come now the petitioners by their attorneys of record 
and in open court, elect to stand upon the pleadings as they 
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now appear of record. Whereupon, it appearing that the 
demurrer filed herein May 13th, 1926, to respondent’s 
amended return to the rule filed May 7th, 1926, was over¬ 
ruled by Mr. Justice Hitz, on June 29th, 1926, and no fur¬ 
ther proceedings had, judgment for respondents is ordered. 
WTherefore, it is considered that the Rule to Show Cause, 
issued herein, be, and the same is hereby discharged, the 
prayers of the petition denied and the petition dismissed. 
Further it is considered that respondent recover of peti¬ 
tioners its costs of defense to be taxed by the clerk and have 
execution thereof. 

From the foregoing judgment, the petitioners in open 
court, note an appeal to the Court of Appeals; whereupon, 
on motion petitioner is granted leave to deposit the sum of 
Fifty Dollars ($50.00) with the clerk in lieu of an Under¬ 
taking for costs. 


Memorandum. 

August 20, 1926.—$50 deposited in lieu of appeal bond. 
27 Petitioners’ Assignments of Error. 

Filed August 20, 1926. 

Now come the petitioners by their attorneys, J. C. Pea¬ 
cock and John W. Townsend, and assign as error in the 
above entitled cause the following: 

1. The court erred in over-ruling the demurrer to the 
amended return to the rule and amended answer to the 
petition. 

2. The court erred in holding that mandamus does not 
lie to compel the Board of Tax Appeals to take jurisdic¬ 
tion of a case where it has erroneously decided that as a 
matter of law it had no jurisdiction. 

3. The court erred in not ruling and holding that under 
Section 279 (b) of the Revenue Act of 1924 (43 Stat. 253) 
an appeal is seasonably filed with the Board of Tax Appeals 
if filed within 60 days from the mailing by the Commissioner 
of a registered letter advising the taxpayer of his final de¬ 
cision of a claim in abatement made after reconsideration 
of a preliminary decision. 

4. The court erred in not ruling and holding that the 
Board of Tax Appeals under the Revenue Act of 1924 (43 
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Stat. 253) is charged with the duty of hearing and de¬ 
termining the appeal filed by the Hilgard Lumber Company 
with said Board on July 29, 1925, within 60 days from 
the mailing by registered letter on June 3, 1925, of the 
notice of the final decision made by the Commissioner of 
Internal Revenue on the claim in abatement filed and sub¬ 
mitted by the Hilgard Lumber Company under the 

28 provisions of Section 279(a) of said Act. 

5. The court erred in holding that the respondent’s 
answer was good in substance. 

6. The court erred in dismissing the petition and dis¬ 
charging the rule to show cause. 

7. The court erred in directing that judgment be entered 
in favor of the respondent. 

8. The court erred in not ruling and holding that a writ 
of mandamus should issue commanding • and directing the 
respondent to vacate its order dismissing petitioners’ ap¬ 
peal and to proceed in regular course to hear and determine 
said appeal on its merits. 

J. C. PEACOCK, 

JNO. W. TOWNSjEND, 
Attorneys for Petitioners. 

Service of a copy of the foregoing assignments of Error 
is acknowledged this 21st day of August, 1926. 

WALTER M. SHEA, 

Asst. 1J\. 8. Atty. 

29 Designation of Record. 

Filed August 20, 1926. | 


In preparing the record on appeal in the alcove entitled 
cause the Clerk will please include: 

1. The petition for writ of mandamus. 

2. The rule to show cause. 

3. Return to rule and answer to petition. 

4. Motion to strike return to rule and answer to petition. 

5. Memorandum of court’s action sustaining motion to 
strike. 

6. The amended return to rule and amended answer to 
petition. 

7. The demurrer to the amended return to rule and 
amended answer to petition. 
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8. A memorandum of the court’s action overruling the 
demurrer. 

9. The judgment of the court. 

10. The notation of the appeal. 

11. Note of deposit of $50 in lieu of cost bond. 

12. The assignments of error. 

13. This designation of record. 

J. C. PEACOCK, 

JNO. W. TOWNSEND, 
Attorneys for Petitioners. 

Service acknowledged Aug. 21, 1926. 

WALTER M. SHEA, 

Asst. U. S. Atty. 

30 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 29, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 71355 at Law,wherein United States, 
ex relatione George A. Dascomb et al. are Petitioners and 
Board of Tax Appeals of the United States is Respondent; 
as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of August, 1926. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4504. United States ex relatione George A. Dascomb 
et ah, appellants, vs. Board of Tax Appeals. Court of Ap¬ 
peals, District of Columbia. Filed Aug. 23,1926. Henry W. 
Hodges, clerk. 
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